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As the British state grew more democratic, it was natural that
the class-organizations of the workers should gain further freedom
of development. Already since 1825 trade unions had enjoyed
in England a degree of liberty which they were denied in France
till 1884 and in Germany till 1892. But the exact quantum of it
had been left vague by parliament, and was the subject of oscil-
lating decisions in the courts. The 1825 act did not define what
a criminal combination was, but in two sections it declared that
certain combinations .were not to be penalized—those, namely,
whether of employers or employed, which had as their sole pur-
pose the fixing of wages or hours. Strictly construed, the words
of these sections, while they allowed collective bargaining, did not
confer a right to strike or lock out; but in lea'ding cases the courts
had expressed or implied that a strike within the same limits of
purpose would not be criminal. Yet much remained prejudicial
or doubtful: (i) the allowance did not extend to many ordinary
trade-union objects—e.g. the limitation of apprentices or the
restriction of overtime; (2) the act, in its third section, penalized
the use of Violence5, threats', intimidation', 'molestation', and
'obstruction', and it was far from clear exactly how much the last
words covered and what, if anything, in ordinary strike practice
fell outside them; (3) the position of trade unions in regard to
holding their property and enforcing their agreements was pre-
judiced by their being bodies which acted 'in restraint of trade',
and, while it would be too much to say that they were wholly
outlawed by the courts, their footing remained extremely pre-
carious. On all these points there was recurrent divergence
among the judges; some, like Mr. Justice Crompton,1 clinging
close to the older and narrower view, which members of the
enacting parliament had doubtless held in 1825; others, like
Sir William Erie, the chief justice of the common pleas, taking
a rather different line and recognizing that 'the Common Law
adapts itself by a perpetual process of growth to the perpetual
roll of the tide of circumstances as society advances'.2
The case of Hornby v. Close (iSGy)3 brought things to a crisis.
It was there held that a trade union, as an illegal combination,
could not protect its funds by registering as a friendly society*
1 In the famous case of Hilton v< Eckersky, decided in 1856 (106 R.R, 507)*
* Sir W. Erie's Memorandum on Trade Union Law to the Report of the Trades
Unions Commission, 1869.
3 L.R. a Q..B. 153.

